Redistricting reform during this cycle has pushed for greater transparency, more public participation, the removal of redistricting from the hands of legislatures, and the design of more legitimate institutions and decision procedures. Reform efforts are generally focused on statewide and congressional redistricting, but mostly ignore thousands of local redistrictings across the country. Local redistricting often takes place under the radar, varies between jurisdictions, is subject to different institutional arrangements and political dynamics, and is more vulnerable to process failure. This article advances a policy proposal to reform local redistricting that weds aspects of several contemporary governance approaches -including so-called "New Institutionalism" and "Third-Generation Transparency" methods.
INTRODUCTION
In the current redistricting cycle, public debate has focused as much on the legitimacy of the redistricting process as on the substantive outcomes themselves.
1 Against the background of high unemployment, significant regulatory failures, and legislative gridlock, the public seems less tolerant of legislators insulating themselves from voters by drawing safe districts for themselves.
2 Reform efforts across the country have pushed for greater transparency, more public participation, the removal of redistricting from majority of redistricting activity, which unfolds in the more numerous city, county, and special district arenas."
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Even as the vast majority of redistricting activity takes place at the local level -and local government has an ever greater impact on the lives of the average citizen (from the delivery of social services, to public safety, education, infrastructure, and the aesthetics of public spaces) -little, if anything, is being done to reform local redistricting. At the same time, there is reason to believe that local redistricting is more seriously flawed than redistricting procedures at the statewide level. Local redistricting is subject to varying state and local laws. The participants themselves are often unaware of even the basic laws governing the process. At the local level, technical requirements and data are not well understood or applied to the drawing of maps. The political and institutional dynamics are more precarious, and self-dealing by insiders is not disciplined by nongovernmental actors or inhibited by other procedural safeguards. This raises serious concerns about the legality and democratic legitimacy of local legislatures and governing bodies.
This article advances a policy proposal to reform local redistricting that weds aspects of several contemporary governance approachesincluding "New Institutionalism" and "Third-Generation Transparency" methods. Drawing in part on my own experience with local redistricting in New York State, I argue that states should establish centralized statewide redistricting clearinghouses for local redistricting (RDCs) . RDCs would replace the current decentralized procurement of redistricting data and process information, such as it is, with an independent, centralized database and public information portal at the statewide level. These databases would collect, standardize, maintain, and publicize (1) all necessary redistricting data; (2) up-to-date information about the current redistricting process (including schedules for public hearings, meetings, submission deadlines, dates of final decision); and (3) specifically applicable federal, state, and local laws governing substantive redistricting requirements and the redistricting process. RDCs could also provide additional public communication and redistricting services that are becoming available due to the development of new open-source software and technology. 9 The architecture of such RDCs, as set forth in some detail in Part VI, reflects a careful dissection of the concrete information requirements of the 4 PROCESS FAILURE AND TRANSPARENCY REFORM IN LOCAL REDISTRICTING different governmental and nongovernmental actors at each stage of the redistricting process, and of the institutional and political dynamics of the local process. 10 The proposed reform could alter incentives at the local level without impinging on local autonomy, by "nudging" local officials to participate in data and process transparency efforts, which in turn, would set higher standards and engage local jurisdictions with a range of governmental and non-governmental actors that currently have little access to local redistricting in jurisdictions not covered by the special provisions of the Voting Rights Act. 11 The argument of the article proceeds, as follows. Part Error! Reference source not found. challenges the common inference that redistricting reform is futile or unnecessary, because redistricting is "political all the way down." Part II offers several reasons for the intense focus on process reform during the run-up to this redistricting cycle. Part III analyses what transparency in redistricting means, and how the concept has developed.
It then introduces a new distinction between "data transparency" and "process transparency" in redistricting. Part IV examines how the political dynamics in local redistricting differ from those in statewide redistricting and argues that local redistricting is particularly vulnerable to political process failures. Part V describes local redistricting in New York State and contrasts its opacity with the transparency achieved in local jurisdictions required to submit their redistricting plans to the Justice Department for preclearance pursuant to the Voting Rights Act. Part VI discusses how third-generation transparency methods can be applied in the redistricting context by establishing redistricting clearinghouses. Part VII concludes by briefly reviewing why we should care about local redistricting and what difference RDCs would make.
I. FROM SUBSTANTIVE TO PROCEDURAL FAIRNESS
Given our current constitutional commitments, the redistricting problem does not have a simple solution, no matter what combination of standard substantive criteria are chosen to constrain the line-drawers. 12 Substantive redistricting criteria are incomplete, and there is insufficient agreement on what fair representation means to specify such criteria sufficiently to prevent line-drawers from gerrymandering election districts, or unfairly protecting incumbents ex ante. 13 Redistricting decisions, in other words, are inherently political. But what does this mean for redistricting reform?
A. Politics All the Way Down?
Justice Scalia's version of the apocryphal ancient Hindu response to the unmoved mover problem is as amusing as any: "An Eastern guru affirms that the earth is supported on the back of a tiger. When asked what supports the tiger, he says it stands upon an elephant; and when asked what supports the elephant he says it is a giant turtle. When asked, finally, what supports the giant turtle, he is briefly taken aback, but quickly replies 'Ah, after that it is turtles all the way down. '" 14 Similarly, the classic, oft-repeated response to call for redistricting reform is that the process is political all the way down. Redistricting is inherently political, so the argument goes, because it involves competition and bargaining between interest groups about the allocation of political power. 15 Moreover, redistricting requires tradeoffs between different political values and conceptions of representation equally consistent with the United States Constitution. 16 But what political tradeoffs should be made and what theory of representation should prevail are contested political questions. 17 Therefore it is most appropriate for redistricting to be carried out by the political branches, as is still the norm in most jurisdictions. 18 Elected officials, after all, can be held accountable by voters for their decisions and disciplined at the ballot box. Proponents of this view recognize that some involvement by the judiciary may be necessary to constrain egregious abuses, but believe that redistricting by judges should be a last resort, because it requires judges to make political decisions. 19 The politics-all-the-way-down view also rejects the common reform proposal of removing redistricting from the hands of legislatures and Issue) . 17 Kang, supra note 29, at 686 ("Redistricting is an inherently political question that ultimately requires political answers."). 18 Lowenstein & Steinberg, supra note 29. 19 Id.
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assigning the task to independent commissions.
Redistricting by commission, so the argument goes, will not result in neutral outcomes. Commissions cannot avoid political tradeoffs, nor can they ever be truly "independent" given the high stakes attached to the outcome. 20 Commission members are not exempt from political pressures. But, unlike legislators, commissioners cannot be held accountable by voters for their political choices. 21 And even where commissioners were carefully selected for independence, as was the case with California's CRC, 22 there have, nonetheless, been allegations that the commission's consultants and staff were somehow politically manipulating the process. 23 Politics and selfinterest, on this view, cannot be excluded from redistricting. Redistricting by administrators or even judges should accordingly be disfavored. 24 Recognizing the potential for incumbent protection plans and partisan gerrymanders, proponents of legislative redistricting have thus described legislative redistricting as perhaps the worst system, but still better than its alternatives. 25 In the following, I briefly analyze this conclusion and consider whether the conditions under which legislative redistricting can be defended currently prevail.
B. Procedural Fairness and Conflicts of Interest
The politics-all-the-way-down argument fairly describes the fundamentally political nature of redistricting. 26 But it fails to appreciate some fundamental problems with legislative redistricting that warrant attention to the redistricting process.
First, for voters to be able to hold legislators accountable for redistricting decisions, the voting public must be properly informed about the decisions made. If redistricting decisions are made behind closed doors, the timing of the process is manipulated to rush deals through the legislature without allowing for public comment, the entire process remains opaque, tradeoffs are never discussed in public, the underlying data are not made public, and no substantive explanations are offered for the plan that is ultimately adopted, then voters will lack the necessary information to hold legislators accountable for their redistricting decisions. At a minimum the process must be rendered transparent.
Second, legislative redistricting is objectionable because it gives rise to a basic conflict of interest. 27 Legislators who draw the lines have an interest in securing their reelection. The politics-all-the-way-down view sidesteps this issue, because it ignores a fundamental ambiguity of the term "political." It fails to distinguish between political decisions and purely selfinterested decisions. 28 By conflating the two, proponents of legislative redistricting brush aside the profound fairness concerns that usually attend conflict of interest transactions in other contexts. In corporate law, for example, conflict of interest transactions by directors are under an "interested-director cloud," absent procedural safeguards. 29 Such conflict of interest transactions do not receive the deference that is ordinarily accorded to a director's business judgments, if they are challenged in court. Not only must directors fully disclose such conflicts of interest, but they also bear the burden of showing either that the conflict of interest transaction was arrived at by fair process or that it is substantively fair. 30 Fairness is demonstrated by establishing procedural fairness (e.g. by informed shareholder ratification) or substantive fairness. In redistricting, a legislature's decisions typically stand regardless of procedural or substantive fairness. 31 Only legal violations can be challenged successfully.
Finally, it is not evident that legislators should be the line-drawers merely because redistricting involves political choices. After all, citizens are entitled to make political choices that affect the entire community, as are other elected officials. 32 
II. THE FOCUS ON PROCESS
In recent years, we have seen increased attention to potential reform of the redistricting process. This is partly explained by the dramatic advances in GIS technology, computer hardware and software, and internetbased access to public information that have created unprecedented opportunities for the public to obtain redistricting information from various sources and participate in the line-drawing process itself. 39 In the past, only a small number of experts nationwide had both access to the specialized and expensive software required to produce professional redistricting plans and the knowledge to use them. Computer-aided redistricting requires the integration and manipulation of large amounts of data from different sources. The task is complex and requires significant computing power. Since the last redistricting cycle, hardware and commercial software has improved, is available from different vendors, can readily be run on any laptop, and has come down substantially in cost. 40 Furthermore, nonprofits have created highly sophisticated redistricting software that allows individuals to draw their own districts or maps online without much prior knowledge. The Sloan Foundation, for example, has funded the Public Mapping Project's construction of "DistrictBuilder," a free, open source software redistricting application designed to give the public transparent, accessible, and easy-to-use on-line mapping tools. 41 promote greater public participation by holding redistricting competitions in numerous states and cities. 42 A handful of states have tried taking the process out of the hands of legislatures and placing responsibility for redistricting with independent commissions. As in the early 1960s, current frustration with legislative gridlock at the state level created momentum for fundamental change that would render legislators more accountable. In California, concerns with legislative redistricting led to initiatives creating a Citizens Redistricting Commission (CRC). 43 California's CRC has received national attention as a model for reform. Whereas many states have advisory, backup, or political commissions, there are only a few states, where redistricting commissions have been truly independent. California's CRC is unique in the way it structures its process for selecting commissioners to be nonpartisan and independent from legislative influence. 44 In New York's latest redistricting, the Governor initially promised to veto maps that were not drawn independently. 45 The Governor, in response to widespread calls for an independent process, ultimately signed the same kind of bipartisan gerrymander of the state legislature that has been institutionalized for decades, giving Democrats the majority in the State Assembly and Republicans the majority in the State Senate. 46 However, the Governor did insist on a bill that calls for the creation of a commissionthough not an independent one -prior to the next redistricting cycle. 47 Other developments arguably contributed to maintaining a public focus on redistricting reform between cycles. Tom Delay's highly controversial mid-decade redistricting of Texas, and the resulting litigation (and ultimate criminal conviction of Delay on related campaign finance charges), kept the issue of gerrymandering alive mid-decade, when it would otherwise have faded from public attention. 48 49 set the tone for the increasing hyper-partisanship of Republicans in the Congress. Democrats and public interest groups were left with no doubt that Republicans would take no prisoners in the next redistricting round, and that they could not look to the lower courts to constrain partisan excesses. 50 The use of technology to improve government at all levels, and in particular the Web's ability to make real-time data accessible to anyone, has become a key focus of government reorganization. Moving beyond the establishment of entirely new IT infrastructures at all levels of government, knowledge management and information governance have become the hottest topics in good governance reform and among democracy and open government advocates. 51 A full theoretical engagement with this literature is beyond the scope of this paper, but the policy proposal that is put forward in Part VII takes shape during a period of revolutionary transformation of government enabled by technological advances. 52 Redistricting reform presents a rich field for this kind of marriage between technological innovation, government reform, and democratic participation. 
III. TRANSPARENCY AND PUBLIC PARTICIPATION
The foregoing discussion identified three types of process reforms: transparency, public participation, and independence. 53 This section focuses on transparency, explaining two different types of transparency and their importance in the redistricting process.
Transparency is often conceived of too broadly in public advocacy 54 and in the academic literature, 55 by failing to distinguish between it and public participation reforms. Conversely, transparency is also often conceived too narrowly in terms of specific sunshine legislation, such as open meeting laws and freedom of information statutes. 56 Transparency in redistricting is both less and more demanding. It is therefore helpful to maintain a precise distinction between transparency and public participation, especially in light of further distinctions between the different types of transparency in redistricting that I wish to introduce.
Contemporary democratic theorists have generally become more modest about the prospects of, and opportunities for, greater public participation. 57 Relatively arcane and technical redistricting decisions -in spite of all the advances in technology -arguably represent a prime example of the limits of public participation. 58 Calls for greater public participation and transparency in redistricting may thus meet with considerable skepticism. 59 These doubts notwithstanding, the movement to deliver GIS tools to the electorate and public interest groups via the Internet has been 53 I recognize these distinctions may be less helpful for purposes of public advocacy. 54 See, e.g., Americans for Redistricting Reform, available at http://americansforredistrictingreform.org/ (describing its mission "to ensure transparency of the process and to provide a more meaningful opportunity for public participation"). 55 59 Whether such skepticism is warranted depends on how public participation is understood. In the redistricting context a range of (1) actors, (2) actions, and (3) institutional contexts might count as "public participation." So, for example, public participation could mean, (1) participation by individuals or by sophisticated public interest groups, (2) participation in public debate or actual line-drawing, and (3) participation in hearings, or on redistricting commissions. Moreover, public participation may be more feasible in local, as opposed to statewide, redistricting.
gaining momentum. 60 The transparency proposal put forward in Part VI does not aim at broad public participation, but assumes that public interest-, and civil rights groups would play their part, as they have done in enforcing the Voting Rights Act. 61 Transparency need not be aimed at public participation. It serves concrete goals, including monitoring, accountability of public officials, and reinforcing norms, which do not require public participation in line-drawing. Monitoring of local redistricting by other government actors, such as the Justice Department and state agencies depends upon transparency, regardless of greater public participation. Currently, there is little or no centralized data available on local redistricting for entire states, which makes it very hard for state and federal agencies to monitor local redistricting. 62 Transparency may also lead to greater democratic legitimacy in the redistricting process without greater public participation. 63 Finally, transparency establishes the conditions for independent commissions, which cannot operate without redistricting databases. In sum, transparency reforms do not depend on broad public participation in redistricting.
At the same time, transparency in redistricting requires more of government than making preexisting information available through FOIA requests or granting access to and regulating public meetings, as contemplated by open meeting laws. 64 Whereas the "sunshine" metaphor aptly describes the relative passivity of government in complying with freedom of information and open meeting laws -drawing back the curtains and submitting to the public gaze -much more is required to open the process to intergovernmental and interest group monitoring. 65 To render the redistricting process transparent requires specific measures at different times and junctures in the process based on an understanding of the institutional and background conditions that affect it. In the following, I
60 Salling, supra note 39. 61 distinguish between "data transparency" and "process transparency," and describe each in turn.
A. Data Transparency
The use of geographic information systems (GIS) has become central to the redistricting process. 66 GIS redistricting tools are used to create databases and draw boundaries, create redistricting plans, assess alternative plans, and evaluate the impact of redistricting. 67 GIS files map statistical measures by tagging them to a geography. Line-drawers begin by using Census files (TIGER files), which provide digitized maps and some political and jurisdictional boundary lines (congressional, county, town, township, and municipality). In addition, the Census Bureau produces a dataset, which provides the population, voting age population, and race/ethnic group for each polygon in the TIGER files. 68 Line-drawers then add additional data and boundary lines to the files, such as state legislative districts, voter registration data, and election returns.
When customized for redistricting, using so-called "special decision support systems," GIS tools allow users "the ability to build a set of districts through an easy-to-operate graphic interface, while seeing the resulting statistical measures of the redistricting objectives." 69 Thus, a user can adjust district boundaries one at time as the machine spits out the resulting statistical measures of each adjustment dynamically. 70 While GIS systems and their dramatic decrease in cost and increase in speed afford line-drawers powerful tools for redistricting, it is important to recall that the software does not do the redistricting, humans do. 71 One of the main challenges of redistricting, which is perhaps highlighted by the use of GIS tools is the procurement, integration and analysis of data from different sources that use different units of measurement and incompatible file formats. 72 Redistricting requires the collection, verification, analysis, disaggregation and re-aggregation of different datasets from different sources, including census data and other demographic data from the federal government from different surveys during different time periods, geographic data on precinct lines from local election officials, tabular data on election returns from state or local officials, 66 See generally Micah Altman, et al., supra note 40; Salling, supra note 39; Arrington, supra note 6, at 3-5. 67 Salling, supra note 39. 68 Public Law 94-171, codified at 13 U.S.C. §141(c) (2012 and geographic information on preexisting election districts from state or local officials. 73 This data must not only be generated, but also made available in useable formats, and it must be maintained over time in a manner that will allow for comparisons. 74 In many states and most local jurisdictions, redistricting data are not generated or maintained by election officials. Legislative task forces, government affairs committees, or other committees are often charged with overseeing the process, especially in local redistricting. This all too often means that the underlying data and the various bills and compromises that have been negotiated are lost as soon as the redistricting map is approved.
While final redistricting maps are described in a bill or law, such descriptions typically lack the data and metadata necessary to replicate the maps, rendering them of limited use. It takes even seasoned election officials and their staff days of painstaking analysis to transform such maps into usable data. 75 Such bills often lack any explanation or justification. Maps are typically drawn by outside experts. These experts use software that manipulates and integrates data from different files and sources as described. Only the final map is submitted as a bill. While underlying data files are increasingly made public in statewide redistricting, the computational procedures by which the data files are manipulated, and results are generated (the metadata), are typically not part of the public record. Data files that are made public are not always compatible with the different types of commercial redistricting software. Commercial software, moreover, is not open source, so it cannot be determined how the data was manipulated, verified, or disaggregated, even if the data is plugged back into the software.
In order to address these "data transparency" problems, experts from the American Enterprise Institute and the Brookings Institute (AEIBrookings) have jointly proposed a set of "Transparency Principles for Redistricting" that call for the creation of data files 74 While "the PL 94-171 population data do not contain political data or other data that might describe the population in more detail, such as educational attainment or socioeconomic status . . . . most redistricting entities, whether a political party, a state legislature, or a redistricting commission, 'enhance' population data by merging it with political data such as election or voter registration information." Altman, et al., Pushbutton Gerrymanders, supra note 40, at 56. In addition, the process requires an understanding of the particular election system adopted by the jurisdiction, is driven by knowledge of political divisions, and often takes the residence of incumbents (and challengers) into account -leaving aside the general and jurisdiction-specific legal constraints that have to be mastered. 75 Interview with Nassau County Democratic Election Commissioner and his staff (Apr. 27, 2012).  Software necessary to replicate the creation or analysis of redistricting plans and community boundaries produced by the service be publicly available .
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The AEI-Brookings Principles of Transparency for Redistricting describe important active steps required to render redistricting and redistricting data transparent.
They focus on "data and software transparency." I am aware of only one redistricting database that satisfies most of these transparency requirements: California's Statewide Database (SWDB). 77 Financed by the State of California, but run as an independent database hosted by UC Berkeley, the SWDB is exemplary in the quality of the data it provides and the access that it gives to the public. 78 The SWDB makes redistricting, and other political and demographic information available to the public free of charge. It provides the same information to the public that it provides to the State Legislature, generates data in multiple formats for use with different kinds of software, and includes substantial metadata on its website that describe how the data were generated, where they were sourced, how they were verified, and so forth. The SWDB conducts ongoing data collection and processing and makes data sets for each election between redistricting available to the public free of charge. Critically, it does so as soon as the data are processed and on a continual basis. The staff also provides assistance in using the data to state and local governments, political parties, politicians, candidates running for office, interest groups, scholars, and the general public. It makes its offices and equipment available for public use and provides training on how to work with the data. It monitors the development of Geographical Information Systems for redistricting, has copies of the most common packages available in its offices, and is able to provide assistance on how to use them. 79 
B. Process Transparency
It is important to distinguish "process transparency" from "data transparency" in the redistricting context. Process transparency will be used here to describe access to information about the actual process of redistricting performed by the line-drawers, including the procedural safeguards that are either legally required or administratively prescribed to assure a rational and fair process. Conceptually, "procedural fairness" in redistricting can be likened to the "procedural fairness" of board decision making in the merger context or director conflict of interest transactions in corporate law. 80 the procedure is an important indicator of substantive fairness. In the redistricting context, this means that the structure and timeline of the decision process, the information considered, alternatives explored in good faith, individuals and experts consulted during the process should all be available to public scrutiny.
To use the California example, the SWDB, while providing data transparency, does not oversee the redistricting process, nor does it perform the redistricting itself.
The California State Legislature performed redistricting until the voters adopted Propositions 11 and 20 in 2008 and 2010, respectively, which amended California's Constitution to require state legislative and congressional redistricting by an independent Citizens Redistricting Commission (CRC). 81 Article 21 of the California Constitution requires the commissioners of the CRC to "(1) conduct an open and transparent process enabling full public consideration of and comment on the drawing of district lines; (2) draw district lines according to the redistricting criteria specified in this article; and (3) conduct themselves with integrity and fairness." The processes of redistricting and selecting the CRC commissioners who will draw the lines are subject to procedural safeguards, including transparency rules separate from those for generating and making accessible the redistricting data.
Procedural transparency is achieved in part by applying California's open meeting laws to the selection of commissioners, as well as to the linedrawing process itself. Meetings, hearings, and line-drawing sessions are all open to the public. Video recordings and transcripts of meetings, public comments and submissions are all posted online and made publicly available on the CRC's website. The website itself also includes some mapping tools (as recommended by the AEI-Brookings principles of transparency) to allow the public to manipulate the data and submit proposed districts for consideration by the CRC and by the general public. It is worth noting that public participation was an important goal of the CRC's process transparency efforts.
respected by courts unless the directors are interested or lack independence, do not act in good faith, act in a manner that cannot be attributed to a rational business purpose, or reach their decision by a grossly negligent process that includes the failure to consider all material facts reasonably available. 81 See supra note 40. Proposition 11 was placed on the ballot in 2008 as The Voters FIRST Act, Proposition 20 followed in 2010, amending Calif. Const. Art. 21 to create a "Citizens Redistricting Commission" every 10 years which shall "(1) conduct an open and transparent process enabling full public consideration of and comment on the drawing of district lines; (2) draw district lines according to the redistricting criteria specified in this article; and (3) conduct themselves with integrity and fairness . . . . The selection process is designed to produce a commission that is independent from legislative influence and reasonably representative of this State's diversity."
Indeed, the success of the CRC depended on the work of California's SWDB, which provided the data that the CRC relied on to draw the election districts for the California State Legislature and California's congressional delegation. Whereas the CRC can be constituted every 10 years, the collection, generation, verification, maintenance, and production of data is an ongoing process for the SWDB to which resources must be allocated. Without the data, the work of the CRC would be severely compromised.
Whether a commission or a legislature perform the redistricting, both data and process transparency are necessary components of a fair and legitimate redistricting process. Insisting on redistricting by independent commission risks an all or nothing approach. If transparency is not valued unless it substantially increases public participation, meaningful and achievable transparency reforms may be ignored, and transparency regimes that are currently in place may be scrapped without recognizing the consequences.
IV. THE SPECIAL DYNAMICS OF LOCAL REDISTRICTING
In applying one-person/one-vote, the courts have distinguished between congressional redistricting and state redistricting, but they "have treated cities, counties, and special districts as comparable to state legislatures in applying the same equipopulation standard to both." 82 To the extent that local redistricting has received systematic attention, the emphasis has been on minority vote dilution and racial segregation. 83 This section discusses the distinctive features of local redistricting that warrant special attention, drawing in part on my own experience with and observations of local redistricting in New York State.
The distinctive political dynamics of local redistricting are rarely considered in the academic literature. Bruce Cain and David Hopkins began to address this gap in the literature in an article written a decade ago, based on the authors' experiences in New York and California. 84 Ten years later, 82 Cain & Hopkins, supra note 8, at 515. Thus population deviations of less than 10 percent between districts within the same plan require no justification for either state legislative or local remaps, whereas the Supreme Court has articulated a zero tolerance principle for deviations between congressional districts. 83 Scholars have addressed the dynamics of local redistricting in the minority vote dilution context, but without much attention to the differences between local and statewide redistricting. 
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Cain and Hopkins find that the line-drawing process at the local level is no less political or intensely fought, but that political cleavages are less likely to be partisan. 91 Local elections, they note, are nonpartisan in many states, and even where they are partisan (as in New York State), the two major parties do not exercise the same kind of control over redistricting at the local level and frequently have to contend with other minor parties. While racial vote dilution remains a "real possibility" under conditions of non-partisanship, political lock-ups, such as the bi-partisan or partisan gerrymanders countenanced by the Supreme Court in Davis v. Bandemer 92 85 Id. at 515 n. 1 ("there is a paucity of literature which treats local redistricting as a process distinct from that conducted at the state level."); Arrington, supra note 6, at 2 (noting the scant literature on local redistricting and Vieth v. Jubelirer, 93 are unlikely. 94 The "more fluid" factionalism at the local level, they argue, makes it hard to push through political gerrymanders.
According to Cain and Hopkins, neighborhood groups have much greater influence on redistricting at the local level, as do racial, ethnic, and gender/sexuality oriented groups such as MALDEF, PRLDEF, the NAACP, the Asian-Pacific Legal Defense Fund, and gay and transgender advocates. They describe these groups as "key actors in local redistricting." 95 Different decision procedures at the local level also significantly contribute to the fluidity of local redistricting in their view. Relatively strict open meeting laws "permit many outside groups and individuals to submit their own plans." 96 While public participation is thus enhanced, the disproportionate attention that certain vocal groups are able to gain in the open local process can turn local redistricting into a "chaotic free-for-all," that ends up giving these groups greater consideration than they should receive based on their numbers. 97 The potential for such groups to disrupt commission proceedings and influence outcomes is amplified by the relative lack of experience and uncertainty about the laws and details of redistricting on the part of citizen-volunteers who frequently sit on local redistricting advisory commissions and may easily be cowed by such groups' demands in public hearings.
In assessing Cain and Hopkins' propositions, this article relies on my own experience with, and research on, local redistricting.
Working with a student, 98 and relying on the technical assistance of staff at the ACLU's national Voting Rights Project, I submitted and advocated for the adoption of an independent, nonpartisan redistricting plan for Erie County, New York, during the 2011 redistricting cycle. 99 My own experience and research are consistent with Cain and Hopkins' first and second propositions above. Local redistricting indeed seems much more vulnerable to uncertainty and confusion about the substantive and procedural requirements of redistricting. Counties, cities, towns, and villages have few resources to devote to the process. Many local jurisdictions cannot afford outside consultants. 100 Because redistricting occurs only every ten years, there is little institutional memory of the rules that govern the process. 101 For the most part, members of citizens' advisory commissions, journalists, and the legislators themselves have an inadequate understanding of the governing laws.
As the laws differ between jurisdictions and between different levels of government, even participants are often confused about their application.
I am more skeptical, however, with regard to the third and fourth propositions. In particular, I am not as sanguine as Cain and Hopkins about transparency, public participation, and political pluralism in local (relative to statewide) redistricting. 102 Cain and Hopkins draw an overly optimistic picture of local redistricting with regard to the fluidity of the process, the structural safeguards against political lock-ups, and the efficacy of state sunshine laws. Thus, to the extent that Cain and Hopkins suggest leaving well enough alone at the local level, their recommendations bear reexamination. 103 While partisan gerrymanders may be less of a concern at the local level, because partisan unity in redistricting may be harder to enforce, lockups in the form of purely self-interested "incumbent protection" plans that defeat even vocal communities of interest are a real possibility. 104 It is precisely the increased opportunity for self-dealing at the local level that is intensely political -but not, or not solely, along party lines -that makes the 101 Arrington, supra note 6, at 4. 102 See also Cain & Mac Donald, supra note 35 (emphasizing the relatively greater transparency of local redistricting in California under the Brown Act, which did not at the time apply to redistricting by California's legislature in Sacramento). 103 Cain, supra note 12, at 516. 104 In New York, redistricting is not just intensely political, but can also be highly partisan at the local level. See infra note 108.
lack of transparency and effective public participation in local redistricting particularly objectionable. 105 Thus, while Cain and Hopkins recognize that "politicking" is as intense at the local level as it is at the statewide level, they do not appreciate the greater opportunities that local legislators have in striking deals across party lines to pursue their personal interests in retaining their government paychecks and getting reelected. The low absolute number of seats on local legislative bodies -often under a dozen seats for counties and cities, compared to an average of almost 150 legislators in state legislatures (between 30 and 50 seats for the average state senate; and over 100 for the average statehouse) -makes coordination among factions much easier at the local level. The fact that local legislatures are not split between two houses does so as well.
At the state level, party leaders dominate redistricting, and the rank and file must fall into step. If the individual New York Assemblyperson does not play ball, she can be sacrificed to the wolves by the party leadership. Partisan redistricting does not necessarily protect all incumbents or lead to uncompetitive districts. 106 In the effort to hold onto statehouse majorities and valuable leadership posts, parties will make their districts as competitive as they have to. 107 This means that self-interested redistricting at the statewide level is much more likely to be controlled by an identifiable party leadership and inflected by partisan goals that are salient to voters.
The structure of local legislative bodies makes for different dynamics in this regard. At the local level, party control of a legislature is not the same kind of prize that it is at the statewide level. Political cleavages often occur within the party, diminishing the party leadership's authority over redistricting. 108 And legislative leadership does not always depend on which party controls the legislature.
In Erie County, for example, the Republican County Executive effectively picked the chairperson of the county legislature, an inner-city 105 The distinction between incumbency protection and purely self-interested redistricting is not recognized in the law; nor has it been a focus in the literature. But see Arrington, supra note 6, at 2 and Rave, supra note 27. African-American Democrat politically, resulting in a "reform coalition" of Democrats and Republicans which produced an initial "coalition plan." That plan pitted non-coalition members against one another, and protected the coalition's seats. The plan was neither partisan nor fair: it did not appear to be guided by any consistent redistricting principles other than the reelection of members of the "reform coalition" and ran roughshod over almost all of the suggestions voiced during hearings and proposals submitted by independent groups. 109 This example shows that a number of variables may affect the political dynamics of local redistricting more than they affect statewide redistricting and with much greater variation between local jurisdictions than one might expect. The structural incentives may be different at the statewide and local levels, but the incentives for self-dealing are no less pronounced at the local level.
In addition to the political dynamics arising out of the institutional differences between state and local legislatures already discussed, there are further implications of size. As already noted, size clearly matters, including the absolute size of the legislative body, the population size of the districts, and the relative size of the "natural" communities of interest that might be implicated in the process. 110 Size shapes the opportunities for coordination among different factions during the redistricting process. Size also affects the types of communities of interest that may become relevant during the redistricting process, and whether or not they are heard or accommodated.
Neighborhood groups outside of the very large cities are unlikely to have much voice in congressional districting because of their relatively insignificant size. Ashbury Heights in San Francisco, the "old town" of Napa, or Buffalo's Elmwood Village, are simply too small to matter to the process other than at the margins. The influence of neighborhoods in the makeup of their election districts increases with their relative size. But groups that are too small to elect a representative for a district may have little influence on the redistricting process, no matter how vocal they are.
In Erie County, for example, Buffalo's Puerto Rican community on the Westside was extremely vocal in the redistricting process -and arguably The plan was sold to the public based on its purported virtue of having a less than 2 percent deviation between districts. The plan did have that distinction (because no one else thought to hold the deviation so low), but this feature was entirely irrelevant to the goal of the line-drawers and vitiated many other legitimate considerations, including keeping towns and villages together where possible and recognizing other communities of interest. 110 influential in upending a closed-doors agreement. Hispanics represented only four percent of the population in all of Erie County, not enough to form a majority in any of the County's eleven districts. Nevertheless, a Westside Hispanic community group created the kind of chaotic interference that Cain and Hopkins describe, leading the police to clear the room at a public hearing of the County's redistricting advisory commission. The incident was perhaps the key factor in the collapse of the described "non-partisan gerrymander" of the County. The product of this collapse was an even worse Democratic partisan gerrymander, which was subsequently vetoed by the County Executive and rejected by a federal district court, which then drew up a map from whole cloth. 111 This dramatic turn of events in Erie County supports Cain and Hopkins' description of the relative fluidity of the local process. But it does not accord with the notion that partisan or bi-partisan gerrymanders are less of a concern, that vocal neighborhood groups and interest groups can influence the process to their advantage, or that the process is transparent or allows for meaningful public participation.
The Erie County Advisory Commission process held a number of hearings and allowed for public submission of maps during a roughly threemonth period, but no serious submissions were made to the Commission before the last day of the submission period. Once submissions were made, and it became evident that there would be strong opposition, the commission Chair cancelled some of the scheduled additional hearings and moved to adopt (as the advisory commission's recommendation to the legislature) a bipartisan gerrymander that had been drafted behind closed doors by a group of republican legislators. The advisory commission process thus effectively operated to delegitimize competing public submissions -including a submission drawn up with the aide of experts at the ACLU's national Voting Rights Project. Thus, the Commission functioned to essentially neutralize all citizen submissions and to give the bi-partisan gerrymander that had been submitted by legislators themselves, as a public submission, the stamp of independent citizen approval before it was even introduced as a bill. Instead of opening up a conversation about the lines, the commission process shut down opposition.
Cain and Hopkins's observations seem to be influenced in part by their experience with the larger, more sophisticated cities in California and New York. They note the ability of civil rights and public interest groups to influence the process in San Francisco, for example, but in local redistricting in New York State such groups appear to be less strongly represented. 112 In Erie County and Buffalo redistricting, there was no participation by the NAACP, ACLU, Hispanic or Asian-American civil rights groups, or public advocacy groups like Common Cause that have played a significant role in statewide redistricting. 113 In contrast, when LATFOR held hearings in Buffalo on the State Legislative and congressional maps, the local and regional NAACP branches were vocal, as were some of the statewide groups like Common Cause. 114 The only nationally recognized group that was present consistently at the statewide and local levels was the League of Women Voters. As this example demonstrates, local redistricting sometimes occurs under the radar, -and not out in public in front of the full gamut of civil society associations as Cain and Hopkins suggest. But that doesn't explain its absence throughout the entire process. Neither the local NAACP, nor the local ACLU were tuned into the redistricting issues when they were called for assistance; the Brennan Center, a major player at the national level with close tied to the Governor, had no information on local redistricting; the New York City-based NYCLU decided not to get involved. The ACLU's national Voting Rights Project, located in Atlanta, GA, was finally brought in, but would not have been a participant at all, had it not been for connections with Law School faculty. 114 115 While the local ACLU and NAACP, and other groups, such as the Hispanic community on Buffalo's Westside, were clearly generally aware of the local redistricting, they apparently did not have the resources or expertise to focus on the County process, given the numerous town, city, county, state legislative, and congressional redistrictings taking place roughly in the same period, with different, but overlapping timelines, different procedures, rules, and implications. At the county level, community leaders were appointed to an advisory commission for the county legislature, but the members of the commission were not properly trained and did not produce a plan, or discuss, or assess any plans. This contrasts sharply with the practices in covered jurisdictions, where local groups must be brought into the process under the DOJ guidelines. See infra notes 147-149 and accompanying text.
transparency at the local levels. I also consider what we can learn from the Justice Department's preclearance guidelines. Then, I turn to some of the opportunities for reform that present themselves by focusing on local redistricting before redistricting at higher levels.
A. The Lack of Data, Information, and Oversight
One of the biggest differences between local and statewide redistricting is the lack of outside monitoring and/or participation in local redistricting and the difficulty of obtaining information on local redistricting laws, data, and procedures. Redistricting criteria and procedures vary from state to state and jurisdiction to jurisdiction. States differ in their local government structures and their constitutional and statutory redistricting requirements. Within states, local jurisdictions that redistrict are often governed by different redistricting regimes. 116 There is no reliable national survey of local government structures and election systems. Even at the state level, basic local government information is often not readily available.
Based on a survey conducted by SUNY Buffalo Law School, there is currently no state that has a comprehensive centralized database for local redistricting data or redistricting procedures. 117 What some have called the "hyperdecentralization" of U.S. elections has made election administration data hard to come by in general. 118 Redistricting data is even more difficult to obtain because, as already noted, it is generated and maintained, if at all, by different governmental actors (e.g. the city council, city clerk, county election commission, and statewide voter registration database for a given city). Freedom of information requests will in most cases allow individuals to obtain redistricting data eventually, if they are made directly to the appropriate officials at the local level who have the data. However, this is not as easy as it sounds for all the reasons already mentioned: the data is not all in one place, historical data is not always maintained, formats differ, and unless the requesting party is GIS proficient and speaks to a GIS expert at the local level, it is hard to communicate, easy for administrators and officials to play games, and it is unlikely that one will obtain the information desired in a timely matter. Of course, timing is everything in redistricting. Moreover, laws, practices, and institutional contexts are important.
Obtaining redistricting data at the local level in New York State is complicated in ways that may or may not apply in other states. In New York, at least some county election commissioners like to sell data. It is, therefore, sometimes difficult to sort out what is obtainable by freedom of information request and what must be purchased. Additionally, in New York State the County Election Commission is split between two elected County Commissioners, one from each party. The office thus has much more of a partisan edge than, for example, that of a County Superintendent of Elections in Florida, who acts much more like an executive of an administrative agency. Perhaps because the two parties have access to all the relevant data that is on file with the county election commissioners, the election commissioners apparently do not feel as compelled to oblige outsiders. On the other hand, insiders who know whom to ask can readily get data without a freedom of information request and without paying a fee.
As described above, it is hard enough for local officials to find their own data at present. Experience from California and New York suggest that once the redistricting process is over a lot of data is lost. Local jurisdictions apparently have a hard enough time holding onto their own local precinct line changes, never mind historic demographic and other redistricting information. However, historic information is important for drawing maps in the current cycle and for measuring compliance with the Voting Rights Act. 121 complete ignorance of their most fundamental prescriptions); Mary B. Pasciak, Process to Select Schools Chief Criticized: Private Deliberations Violate Law, Expert Says, BUFFALO NEWS, June 2, 2012. Tactics to shut out the public include adjourning a public meeting simply to "reopen" the meeting 10 minutes later to take a vote. See, e.g., Minutes of the Erie County Redistricting Advisory Commission, available at http://www2.erie.gov/legislature/index.php?q=advisory-committee-reapportionmentminutes#minutes7. 121 Historic information is not only of importance for measuring retrogression under Section 5, but also for assessing racial polarization under Section 2. Analysis of racially polarized voting normally relies on data from the last three election cycles, and thus depends on information from prior elections.
In New York State, most counties and cities, but only some towns and villages redistrict. 122 Laws and timelines for local redistricting vary. 123 Counties are subject either to the County Code or their own charter provisions with respect to redistricting. 124 Charter counties are free to prescribe redistricting procedures by statute, such as creating and defining the role of an advisory commission. The County Legislature may adopt additional ad hoc administrative procedures, such as timelines, hearing dates, and the number of hearings by resolution. Cities, towns and villages are subject to special redistricting criteria under the Municipal Home Rule Law, in addition to whatever other charter provisions and local administrative procedures they might adopt. 125 New York certainly stands out among states for its "crazy quilt" of local governments, even among eastern seaboard states that generally have a more complicated local government structure. 126 But variation in redistricting laws and practices in local government are shared by most states.
In New York State, local redistricting does not receive even minimal support or monitoring from the State. Despite its mandate to "administ[er] and enforce[] . . . all laws relating to elections in New York State," 127 the New York State Board of Elections (SBE) does not monitor local redistricting in any way; nor does it obtain local redistricting information. 128 The SBE does not know how many local jurisdictions redistrict, does not obtain copies of 128 Arguably, redistricting information is included in the statewide voter registration database for federal and statewide elections, because the voter registration record assigns voters to election districts. While important, this information is limited, must be extracted, and does not include demographic information.
redistricting maps for any county, city, town, or village in the State, and does not even know whether a local jurisdiction has, in fact, redistricted. 129 The same is true of all the other state agencies. The New York State Department's Office of Local Government Services has no information on redistricting and offers local governments no support in this area. New York State's Geographic Information Systems Clearinghouse -the most likely repository for redistricting maps and data files -does not collect such information, nor could it, if it were inclined to do so. 130 Finally, the New York Legislative Task Force On Redistricting (LATFOR) -a taxpayer funded arm of the State Legislature charged with providing data and expertise for redistricting -plays no role in local government redistricting, even as it involves the same expertise and some of the same datasets. 131 LATFOR focuses exclusively on state legislative and congressional redistricting. 132 Standard datasets are also frequently difficult to obtain at the county level, because local jurisdictions have not collected, compiled or stored such information. Even if the data is available at the local level, it is not always easy to obtain information on the redistricting process, on hearings, submission deadlines, proposed maps, or even the population data underlying the pre-existing plan. Counties do not give out shape files without a special state FOIA request; 133 they will often charge for maps and other election data that they collect. Even in Erie County, which is regarded as one of the more transparent and responsive jurisdictions, our team from the SUNY Buffalo Law School met with some initial resistance to obtaining such data, when we asked for it during the period that the redistricting advisory commission was accepting public submissions and it was clear that our purpose was to use the data to create an independent redistricting plan. 134 As a result, outsiders, including the DOJ, state agencies, state and national civil rights organizations and interest groups like the NAACP, and the ACLU -which have been crucial to protecting voting rights in the Southdo not have the information or data about local redistricting needed to 132 Moreover, LATFOR's mission is to serve the legislature, not the general public. It has been widely criticized as a political commission that serves the Democratic and Republican parties, perpetuating the bi-partisan gerrymander that awards Democrats control of the NYS Assembly and Republicans control of the NYS Senate. 133 "Shapefiles" are special file formats for storing geometric location and associated attribute information that can be used in geographic information systems software. A "shapefile" is actually a set of several files that must be used together. 134 At that point, the Commissioners knew who we were, because we had testified at a prior hearing of the redistricting advisory commission and were approached by one of the commissioners after our testimony. monitor, participate in, or litigate local redistricting issues in a timely fashion. This lack of information, combined with a local government culture that is particularly resistant to transparency, makes local redistricting in New York a truly unsurveillable thicket.
Ironically, Tennessee, which became an object lesson in the drive for one-person/one-vote in the early 1960s, 135 has a centralized state-run database for county redistricting data and offers independent third-party expert redistricting support to localities. 136 But no state currently appears to have a central source for local redistricting information. Even Tennessee does not gather or post redistricting data for municipalities.
In the absence of such information for non-covered jurisdictions, we depend on local jurisdictions to make their processes transparent. Local government officials are becoming increasingly aware of redistricting transparency requirements and are seeking advice from outside consultants. But given the lack of resources, the redistricting timeline, and the pressures and constraints already discussed above, such efforts are limited and often ineffective in all but the largest and most sophisticated jurisdictions. 137 
B. The Preclearance Precedent
The example of New York suggests that counties, cities, towns, and villages (and certainly special purpose districts and school districts) may not have the resources, or the expertise, to comply with the AEI-Brookings principles on their own. Even if states or civic organizations engage in extensive public awareness and education drives to make local officials aware of these data transparency principles, their adoption and operationalization at the local level may not be feasible, efficient, or worth the trouble to local officials. If that is so, centralizing and standardizing some of these operations at the state level may be the sensible thing to do.
One prominent exception to the almost complete lack of transparency of local redistricting to outsiders is the information available from the United States Department of Justice as a result of the special requirements that the Voting Rights Act of 1965 has imposed on covered jurisdictions. For decades, the VRA has required that most local jurisdictions in the South (as well as other parts of the country, including many localities in California and some in New York City) submit detailed information to the Justice Department before implementing a redistricting plan. 138 Information on thousands of local redistrictings is available from the DOJ's Voting Section, which maintains a historical database of past submissions. More importantly, the Voting Section makes information about proposed, but not yet implemented, redistricting plans available, and encourages adversely affected groups and outside organizations, including national civil rights organizations, to weigh in on proposed redistricting plans.
Although the connection does not appear to have been made in the literature, 139 the information available through the U.S. Justice Department's Voting Section goes a long way towards satisfying the data and process transparency discussed in Part III. 140 Section 5 of the VRA provides that jurisdictions covered by the special provisions of the VRA 141 must submit all changes to election laws, standards, practices, or procedures directly to the U.S. Attorney General for approval before such changes can be enforced. 142 Section 5 imposes an automatic sixty-day stay on the enforcement of any state and local election law in jurisdictions covered by the Act, during which time it grants the DOJ the authority to veto the new law or procedure unless and until the submitting jurisdiction has satisfied its burden of proving that the law or procedure will have neither a discriminatory purpose nor a discriminatory effect. 143 A key aspect of Section 5 was the transparency it brought to state and local election laws and administration in the predominately Southern jurisdictions originally targeted by the VRA. 144 The content requirements for redistricting submissions from these local jurisdictions are set forth in detail in the regulations governing the preclearance process. 145 Federal regulations specify supplemental disclosures for redistricting submissions. 146 The regulations distinguish between disclosure of data that inform the substantive redistricting decisions, 147 and disclosure of process information. 148 Process information to be submitted to the DOJ before a jurisdiction can enforce a redistricting plan, includes "evidence of public notice, of the opportunity for the public to be heard, and of the opportunity for interested parties to participate in the decision to adopt the proposed change and an account of the extent to which such participation, especially by minority group members, in fact took place." 149 Suggested documents and information include: Under the guidelines, the affected communities and local interest groups are to be informed of the proposed redistricting changes, hearings, meetings, and opportunities to be heard on the matter, and are to be included in the process. In addition, they are to be informed of the availability of the complete submission, which sets forth a legitimate justification for the proposed changes. In other words, covered jurisdictions cannot simply wait to the last minute, rush a redistricting map through the legislative process without an opportunity for public comment, and offer no justification for the actual redistricting decisions, as is common practice elsewhere.
There is another important consequence of the thousands of submissions received, analyzed, and archived by the DOJ: It gives national interest groups and the national government access to this information. The DOJ began to build a centralized database for redistricting data and process information by thousands of local jurisdictions. 151 This allowed civil rights organizations to gain access to proposed redistricting changes through individual FOIA requests. It also allowed those organizations to put their local representatives on a list of interested groups and individuals specifically maintained by the DOJ to automatically receive such information and be contacted for comment. 152 Considering the original regulations were written in the early 1970s, the publicity requirements were impressive. 153 Local jurisdictions have had to include "[c]opies of public notices that announce the submission to the Attorney General, inform the public that a complete duplicate copy of the submission is available for public inspection (e.g., at the county courthouse) and invite comments for the consideration of the Attorney General and statements regarding where such public notices appeared." 154 Some of the more elaborate process requirements now constitutionalized by California's Citizens Redistricting Commission were thus already operationalized by the DOJ's Civil Rights Division. They go a long way towards establishing the kind of transparency in redistricting that reformers are seeking for statewide redistricting around the country and cut right through the unsurveillable thicket of local redistricting that is still pervasive in states, like New York, that are not covered by the special provisions of the Voting Rights Act. 155 The disclosure regime transformed incentives, changed the dynamic of intergovernmental relations, and opened up the local political process to monitoring and participation by a range of interested nongovernmental actors. 156 As the successful precedent of Voting Rights Act preclearance suggests, reporting to a central database (if not a central authority), and standardizing such reporting, is feasible and can lead to dramatic improvements in the process.
VI. ESTABLISHING STATEWIDE REDISTRICTING CLEARINGHOUSES FOR LOCAL REDISTRICTING
In this Part, I advance a specific policy proposal that weds elements from several contemporary governance approaches already touched upon.
A. Governance Theories
New governance approaches have emphasized the fact that democratic governance is not achieved by government alone, but by interactions and competition between a range of governmental and nongovernmental actors, that operate in complex institutional networks with overlapping authorities and rely on one another to satisfy their informational requirements. In the voting rights area in particular this observation should be uncontroversial. But as we have seen, interested governmental and nongovernmental actors currently have little access to local redistricting in noncovered jurisdictions, because of information asymmetries, misaligned incentives, and a lack of incremental innovation -a circumstance that is, of course, particularly troubling in a context rife with conflicts. This needs to be remedied.
New institutionalism in election law has focused on the dearth of information and data in election administration caused by the "hyperdecentralization" of U.S. election systems. 157 Proponents of this New Institutionalism have proposed to introduce tools of measurement, benchmarking, and ranking common in large business organizations into the field of election administration -just as others have advocated the introduction of such methods into the management of other multi-form or decentralized governmental agencies that deliver public services, such as welfare benefits. 158 The proposal here advanced applies some of these methods to redistricting by creating a virtual central " ' we need a solution that will redirect those ties. Ranking states and localities based on performance can do just that."). Ranking, however, has significant downsides, in a context where one is heavily dependent on cooperation by local officials that one has few resources to compel. 159 In the election context, theory has followed practice here, in that the heavily negotiated Help America Vote Act of 2002 (HAVA) does exactly that, by creating major funded and unfunded mandates for local election administration. One example is HAVA's requirement that all states maintain a statewide, computerized voter registration database that meets both federal and state requirements. While Heather Gerken has highlighted opportunities offered by new technologies to reform redistricting, Gerken and other election administration reformers -including the Pew Center for State and Local Democracy -have stopped just short of conceptualizing what this would mean concretely for redistricting, because redistricting does not fall within the province of election administration. It lives at the boundary between election administration, legislation, and politics. Moreover, Gerken's focus is again on statewide redistricting. Gerken, supra note 20. It is fair to say, however, that Gerken's idea of nationalizing coverage under section 5 via "opt-in" envisions a functional equivalent at the federal level (and in much more general terms) to the type of solution that is here proposed at the statewide level.
PROCESS FAILURE AND TRANSPARENCY REFORM IN LOCAL REDISTRICTING
Finally, third-generation transparency methods, which deploy advanced interactive web-based technologies to promote governance, offer powerful opportunities for addressing process failures by providing the stakeholders with access to information. "Targeted transparency," moreover, is "fundamentally different" from the general right-to-know laws dating from the 1960s that are typically viewed as a "cornerstone of democratic governance" and "required general openness in federal, state, and local government in order to hold officials accountable for their actions." 160 By providing stakeholders with specific targeted information in a user-centered format that they can put to immediate use, such transparency can "create a chain reaction of new incentives." 161 Our discussion of redistricting transparency generally, and of transparency in local redistricting, more specifically, clearly outlines what such targeted transparency should look like in the redistricting context.
B. Practical Proposal
Building on existing models, most notably the California SWDB, I recommend that states pursue the establishment of independent statewide redistricting clearinghouses for local redistricting data and information. These Redistricting Clearinghouses (RDCs) would collect, store, and disseminate information, data, and metadata on local representation and redistricting for all counties, cities, towns, villages, and special use districts in a state. They would be specially designed to promote both data transparency and process transparency. RDCs would be customized to fit within existing institutional frameworks in a state. Their purpose would be to bridge current information and communication gaps between federal, state, and local government actors, and between local government actors and public interest groups, civil rights and civil society groups. This approach has the potential dramatically to transform the redistricting process for entire classes of sub-state jurisdictions. It is likely to prove more effective than the alternative routes of trying to pursue reform in each local jurisdiction separately or through blanket state legislation, which is likely to be politically controversial and may be problematic under state constitutions. 162 The RDCs I recommend would have three major components. First, RDCs would promote what I have called data transparency for local redistricting, much like California's SWDB has done for statewide and Gerken, supra note 157. It would be interesting to compare and contrast these two proposals. 160 Id. 161 FUNG, et al., supra note 52, at x. 162 It should be noted that referenda are also often more readily available at the local level, even where state constitutions are not as supportive of direct democracy at the statewide level.
congressional redistricting. RDCs would collect and host redistricting data, but would do so for dozens of local jurisdictions and local election contests in any given state. 163 Local jurisdictions across the state would report their redistricting data and results to the RDC in standardized formats. In turn, the RDC would serve as a basic resource to local jurisdictions for generating and using redistricting data, as well as collecting, storing and maintaining such data between redistrictings. By centralizing such functions, local jurisdictions could get the benefit of technologies they can ill afford, and that make sense only on a larger scale. The independence of the database from local elected officials would go a long way towards establishing credibility for redistricting at the local level. 164 The local data would automatically become available via the internet, not only to local officials and constituents, but also to all the outside public and private actors who monitor and enable public participation in local redistricting.
Second, RDCs would promote process transparency by offering a public communications platform and website for local jurisdictions to inform participants and other stakeholders about the timeline, process, and substantive developments of their redistricting process in standardized formats. 165 This "module" of the proposed RDCs would provide information about the redistricting timeline, contact information, information about where and how to make public submissions, deadlines, and other information to allow stakeholders a meaningfully opportunity to participate in, or monitor the local redistricting process. This process information would include real-time information about actual dates of public hearings, commission meetings, committee meetings, or meetings by the legislature; minutes and podcasts of such meetings; maps submitted by the public; and any other substantive input by legislators, political parties, interest groups, or the public, as soon as it occurs.
While some local jurisdictions already try to publicize such process data, many do not presently have any logical place do so. 166 They create hard to find ad hoc websites and often disclose important process and public participation information either not at all, or very poorly. As noted above, a County Election Commission in New York State, for example, does not possess this process information, because it does not manage or control the redistricting process. The data are generated by redistricting advisory committees, local legislatures, or city councils and their committees, during the six to nine month process of redistricting. While redistricting maps (and shapefiles) for existing districts should be available from a County Election Commissioner in New York State, such process information is variously available from the legislature itself, a county or city clerk's office, sometimes from a county or city attorney. It is not entirely exaggerated to conclude that by the time non-initiates have figured out where to obtain the different types of redistricting information, the local redistricting is over. 167 Providing a standardized web-based platform for all jurisdictions to publicize the details of their redistricting process renders the process transparent to insiders and locals. It also gives outsiders access, and with that access the ability to monitor, participate, and compare practices across the state. Administrative practices and procedures, moreover, could be compared and indexed; best practices could be identified and highlighted, and jurisdictions could be ranked as recommended by proponents of a Democracy Index in the election administration field. 168 Third, RDCs would host other information critical to educating participants and assessing the legitimacy of the particular local process. This information could include federal, state and local laws as well as administrative procedures that govern the process (from the appointment of members of an advisory commission to the approval of a plan by a county executive).
For each local jurisdiction, the RDC would provide a standardized, web-accessible description of the laws and other rules governing the redistricting process in that jurisdiction in user-centered formats. Much of the information would be generally applicable and could be conveyed in uploaded video presentations and slide shows, which reformers in this cycle have already made available. 169 At the local level, this type of information is typically generated by county or city attorneys with no Increasingly, local jurisdictions are putting up such websites, but often after the fact. And this information is likely to be taken down soon after it is posted. 167 Even at the statewide level, it took LATFOR, the current NYS redistricting database that is housed in the state legislature, months to get started, and weeks to get some of the hearing information online. Some of the information only appeared after redistricting plan was passed. This is because LATFOR is not independent, and its primary mission is to serve the legislators. 168 See GERKEN, supra note 158. Ranking, however, has significant downsides, especially in a context where one is heavily dependent on cooperation by local officials that one has few, if any resources to compel. 169 Supra note 34.
expertise either in the substance or the presentation of such information. They either produce the information ad hoc, or pull an old file from ten years ago. The information is put into the form of an internal memo that is not generally made public, may be incomplete or inaccurate, and is more likely to confuse participants in the process than educate them.
In sum, for each local jurisdiction, RDCs would collect, standardize, maintain, and publicize: (1) all necessary redistricting data (including historical information relating to prior redistricting rounds); (2) up-to-date information about the current redistricting process (including schedules for public hearings, meetings, submission deadlines, dates of final decision, and approval of redistricting plans; public testimony, meeting minutes, all proposals for line-drawing, any lawsuits filed in connection with the redistricting); (3) specifically applicable (a) federal, state, and local laws on substantive redistricting requirements, and (b) state and local laws governing the redistricting process itself.
RDC's would thus provide centralized databases for redistricting information similar to the redistricting information that has now been available for local jurisdictions covered under Section 5 of the Voting Rights Act for over three decades. But the federalism issues that plague the Voting Rights Act preclearance would not arise with regard to state-mandated disclosure of local redistricting information, because state legislatures have direct authority over local government. Moreover, regulating disclosure of redistricting information to a centralized database would not compromise municipal home rule.
So long as reforms were focused on data and processing transparency, and local jurisdictions were free to determine how to structure other aspects of the process -such as commissions, timelines, or procedures, for example -municipal home rule would not be implicated. Indeed, states already impose similar legislation in the form of state freedom of information rules and sunshine laws.
But the functions and capabilities of these clearinghouses would differ significantly from the mere collection of submissions in first-generation databases by the DOJ. The DOJ's databases have had very rudimentary search capabilities, essentially only permitting the retrieval of a particular file for a particular jurisdiction. RDCs would be publicly accessible via the Internet. They would serve as a basic resource for local governments, legislatures, and redistricting commissions concerning the laws governing redistricting in their local jurisdiction, provide open source tools for carrying out such redistricting, maintain critical historical data, and standardize the collection, publication, and storage of current data in electronic formats that could be readily shared and analyzed.
RDCs would provide a cost-free platform for local jurisdictions to share information about their redistricting process (such as public hearing dates and locations, submission deadlines, meeting minutes, advisory committee proposals, and subcommittee hearing information) with the public in real time. RDCs could, furthermore, take advantage of Web 2.0 capabilities and integrate videos, podcasts, and applications, like DistrictBuilder, and social media.
Reforming local redistricting may, on the whole, be more viable politically than reforming state legislative or congressional redistricting. Process reforms to statewide redistricting -such as the creation of an independent redistricting database for state legislative and congressional redistricting -must either pass through the state legislature or enacted through an initiative. The legislative route involves the unlikely prospect of convincing state legislators to change cede power and control. The initiative route, despite its success in California and a few other states, presents difficult financial and practical challenges. 170 In contrast, state legislatures would arguably only be tweaking existing sunshine laws if they required the disclosure of redistricting data and information by local jurisdictions. Many states, including New York and California, have open meeting laws that already apply in the redistricting context. Amending these represents incremental change, that merely keeps up with current trends in the use of technology and "civic media" to connect government with the public at all levels of government. 171 Moreover, disclosure requirements would not necessarily have to apply to the state legislature. It should be much easier to advocate for such an incremental improvement in local government transparency in the state legislature, than to ask local legislatures or state legislatures to bind themselves. As the history of California's sunshine laws suggests, state legislatures seem (for obvious reasons) more willing to impose transparency requirements on local legislatures, than on themselves. 172 The greater difficulty is how to secure compliance with a VRA-style state disclosure mandate for local redistricting information.
While a disclosure mandate seems relatively uncontroversial, it is far from clear what the penalty should be for failing to disclose such information, how it should be enforced, and who would be charged with monitoring the failures to disclose. Short of draconian consequences for reporting failures, compliance would ultimately have to depend in large part on the willingness of local jurisdictions to share their data. But if local jurisdictions benefitted from voluntary reporting, mandatory disclosure rules may not be necessary. While a careful public policy analysis is beyond the scope of this paper, there are many reasons to believe that local governments could be encouraged to participate voluntarily. Institutions and institutional rules shape behavior. An RDC would set a statewide standard for the sophisticated, and in important respects independent, management of the redistricting process -while leaving the decision to local legislatures and their constituencies. Proper use of an RDC during redistricting would go a long way towards ensuring procedural fairness. This might matter in a legal challenge to the resulting map. If, in addition, the state assumes the costs, local jurisdictions avoid expenditures, and there are valuable secondary uses for the data beneficial for state government, politicians, and election officials, 174 the "RDC process" may become the default. 175 "Transparency policies are likely to be effective when the new information they generate can be easily embedded into the routines of information users and when information disclosers, in turn, embed users' changed choices in their decision making in ways that advance public aims." 176 It is thus critical that RDCs be built from the ground up as a service to local government officials. Based on the experience of the staff at California's SWDB, considerable resources would have to be spent on training local officials.
VII. CONCLUSION
This article has argued for introducing a particular kind of transparency reform into local redistricting. The proposal envisions adapting new technologies to address process failures, but leaving existing local institutional arrangements in place. Statewide databases, which we have called Redistricting Clearinghouses (RDCs), would deploy thirdgeneration targeted transparency methods to make both redistricting data and process information available publicly via the Internet in user-friendly formats before, during, and after the redistricting process -including information on representational structures for every local jurisdiction. Currently, even the most sophisticated redistricting databases still take the form of passive websites that provide mostly raw data for redistricting for only a few jurisdictions or remaps. They generally do not provide process 174 In states like New York, an RDC data collection could include information on local governance structures, charters, laws, and political processes. The value of such a database could go far beyond redistricting, and help lay the groundwork for future local government reform. 175 "A [transparency] policy has effects when the information it produces enters the calculus of users, and they consequently change their actions. Further effects may follow when information disclosers notice and respond to user actions. A system is effective, however, only when discloser responses significantly advance policy aims." FUNG, supra note 52, at 54 (2007). 176 Id. at 173-74.
information, or do so in very limited, unsystematic fashion, and frequently after the fact. Information is not standardized across jurisdictions, thus offering outsiders only a hodge-podge of difficult to access, unverifiable, material, at different times and places, that cannot serve as a basis for comparison, systematic monitoring, assessing, or taking action -certainly not within the time constraints imposed by the redistricting process. In contrast, RDCs would standardize, and systematize timely disclosure of data and process information in a centralized database across the whole range of jurisdictions within a state, targeting different types of information specifically (and differentially) at the whole range of interested governmental and non-governmental actors with a stake in the process.
This proposal faces several challenges.
First, it can be argued that the stakes are simply too low. Arguably, not much is at stake in local legislative elections. Political Scientists tell us that voter turnout is very low, there are few competitive legislative seats, voters know little about the candidates, competition for control of local legislatures is unusual, and where local elections are partisan there is little evidence that parties or candidates offer different policy choices or platforms. 177 So why devote precious resources to the problem, when there are so many competing demands on taxpayer dollars?
My response is that these observations do not establish which way the causation runs or what we should do about it. If local legislative elections are uncompetitive and generate very low turnout, is that because they are unimportant, or because something is wrong with local electoral structures and laws that makes them so? 178 Should we abandon or improve the local democratic process? The movement for continued downsizing of legislatures across New York State -even as the population and its diversity increasessuggests that voters value local representation less and less. 179 But the decision not to invest in the local democratic process is a choice with consequences, not a foregone conclusion. 180 data and process transparency practices and routines, and, in turn, set higher standards. Transparency can change the incentives of the participants, if it provides stakeholders with specific targeted information that they can translate into concrete actions. Not only local officials, but a range of governmental and non-governmental actors that currently have little access to local redistricting in jurisdictions not covered by the special provisions of the Voting Rights Act could engage local officials in the process, and citizens groups at the local level would have a far easier time participating. 184 The proposal relies on the understanding that democratic governance is not achieved by government alone, but by interactions and competition between a range of governmental and non-governmental actors. This is true, in particular, of democratic governance of the democratic process. The implementation of the Voting Rights Act bears this out. 185 As I have argued, preclearance also provides a concrete example of how disclosure requirements for local redistricting have successfully altered incentives and brought about change in covered jurisdictions. The creation of RDCs has the potential to do the same thing nationwide, improving both the process for, and the outcomes of, redistricting.
